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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order 

 

    

1. 9:00 AM CASE NUMBER:  MSC18-00324 
CASE NAME:  JONES VS FOUNTAIN 
 MOTION  TAX COSTS  
*TENTATIVE RULING:* 
 
Motion withdrawn by stipulation of Parties. 
 

   

    

2. 9:00 AM CASE NUMBER:  MSC18-00324 
CASE NAME:  JONES VS FOUNTAIN 
 MOTION  TAX COSTS  
*TENTATIVE RULING:* 
 
Motion withdrawn by stipulation of Parties. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC18-00324 
CASE NAME:  JONES VS FOUNTAIN 
 MOTION  STRIKE COSTS  
*TENTATIVE RULING:* 
 
Motion withdrawn by stipulation of Parties. 
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4. 9:00 AM CASE NUMBER:  MSC18-00324 
CASE NAME:  JONES VS FOUNTAIN 
 MOTION  STRIKE COSTS 
*TENTATIVE RULING:* 
 
Motion withdrawn by stipulation of Parties. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS VS. RAPHEL 
 MOTION  SEAL 
*TENTATIVE RULING:* 
 
Continued by the Court to May 5, 2022, 9:00 a.m. 
 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS VS. RAPHEL 
 MOTION  SEALING EXHIBIT A TO THE DECL 
*TENTATIVE RULING:* 
 
Continued by the Court to May 5, 2022, 9:00 a.m. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS VS. RAPHEL 
 HEARING IN RE:  PLTFS' MOTION FOR ATTORNEY'S FEES 
*TENTATIVE RULING:* 
 
Continued by the Court to May 5, 2022, 9:00 a.m. 
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8. 9:00 AM CASE NUMBER:  MSC20-00628 
CASE NAME:  RISOFTDEV VS CHATFIELD 
 MOTION  QUASH SUMMONS 
*TENTATIVE RULING:* 
 
Cross-Complainant Sharkcage, Inc.’s Motion to Quash was originally set for March 24, 2022.  The 
Court continued the motion to April 21, 2022 to allow Sharkcage to serve its motion on opposing 
counsel and parties.  Sharkcage has filed a proof of service (and an amended proof of service) which 
was mailed to all parties on March 25, 2022.  No opposition has been received.  This unopposed 
motion is granted for the reasons cited in the moving papers. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-01023 
CASE NAME:  GORDON VS ATRIA MANAGEMENT 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Vacated in light of ruling on the motion to compel arbitration.  Next CMC 12/14/22 re: status of 
arbitration. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-01023 
CASE NAME:  GORDON VS ATRIA MANAGEMENT 
 MOTION  COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
 

Defendants’ petition to compel arbitration is granted. Parties are ordered to submit the 
matter to arbitration. If parties are unable to agree on an arbitration provider within 30 days, as 
provided in the agreement, either party may petition the Court for appointment of an arbitrator. 
(Code Civ. Proc., § 1281.6.) This proceeding is otherwise stayed, pending the outcome of arbitration. 
(Code Civ. Proc., § 1281.4.)  

A court must order arbitration if it determines that a valid agreement to arbitrate exists. 
Here, such an agreement exists.  

This case comes before the Court on remand following a previous denial of the petition. In a 
published decision, Gordon v. Atria Management Co., LLC (2021) 70 Cal.App.5th 1020, 1030, the First 
District Court of Appeal stated: 

The trial court erred in concluding that Randall lacked authority to bind Janet to the 
Arbitration Agreement. Because the authority issue was the sole ground for the order 
denying the petition to compel arbitration, we will reverse the order. Because the court did 
not rule on Janet's additional arguments for not compelling arbitration (i.e., that the NAF 
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cannot administer arbitrations and the Arbitration Agreement is unconscionable), we will 
remand the matter for consideration of those arguments. 

 

Consistent with the above, this Court only considers plaintiff’s arguments that the agreement 
is unenforceable based on the NAF being unable to administer arbitrations, and that the agreement is 
unconscionable.  

Enforceability  

Plaintiff takes the position that enforcement is impossible because the arbitration provider 
selected by the parties, the National Arbitration Forum (“NAF”), is no longer capable of administering 
consumer arbitration in California. However, as noted in the reply, the agreement specifically 
provides for this situation and states, “[i]f the Forum is unable or unwilling to conduct the arbitration, 
the parties shall agree on an alternate provider within 30 days.” It also provides that, where parties 
cannot agree, the parties may petition the Court for appointment of an arbitrator in accordance with 
CA law.  

Since courts interpret arbitration agreements in a manner to preserve the right to arbitrate, 
and since there are alternative methods of arbitration in the agreement here, there is no need to 
construe the agreement as unenforceable. (See Civ. Code, § 1643 [“A contract must receive such an 
interpretation as will make it lawful, operative, definite, reasonable, and capable of being carried into 
effect, if it can be done without violating the intention of the parties.”]; Pearson Dental Supplies, Inc. 
v. Superior Court (2010) 48 Cal.4th 665, 682 [arbitration provision must be interpreted in a manner 
that renders it enforceable rather than void]).  

Unconscionability 

We then turn to the question of whether the arbitration agreement is unconscionable 
pursuant to the standards articulated in Armendariz v. Foundation Health Psychcare Services, Inc. 
(2000) 24 Cal.4th 83. To briefly recapitulate the principles of unconscionability, the doctrine has both 
a procedural and a substantive element, the former focusing on oppression or surprise due to 
unequal bargaining power, the latter on overly harsh or one-sided results. The procedural element of 
an unconscionable contract generally takes the form of a contract of adhesion, which, imposed and 
drafted by the party of superior bargaining strength, relegates to the subscribing party only the 
opportunity to adhere to the contract or reject it. (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 
1071, citing Armendariz, supra, at pp. 113-114.)  

Procedural and substantive unconscionability “‘must both be present in order for a court to 
exercise its discretion to refuse to enforce a contract or clause under the doctrine of 
unconscionability.’ [Citation.] But they need not be present in the same degree. … [T]he more 
substantively oppressive the contract term, the less evidence of procedural unconscionability is 
required to come to the conclusion that the term is unenforceable, and vice versa.” (Armendariz at p. 
114.) 
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A. Procedural  

Plaintiff argues the arbitration agreement was procedurally unconscionable because there is 
no evidence that plaintiff’s agent, Mr. Gordon, was informed the agreement was negotiable, or given 
any information about the arbitration provider.  

A procedural unconscionability analysis “begins with an inquiry into whether the contract is 
one of adhesion.” (Armendariz, supra, 24 Cal.4th at p. 113.)  

Across the top of the agreement here, the following text appears: “Signing this agreement is 
not a prerequisite to the furnishing of services by Atria Walnut Creek.” The arbitration agreement 
here was not a contract of adhesion, whether or not anyone stated this fact out loud to plaintiff or 
Mr. Gordon at the time.  

Further, any lack of information about the provider is irrelevant since the provider can no 
longer serve to administer the arbitration. The arbitration agreement, while potentially out of date, 
does not “force” plaintiff to arbitrate with the NAF since there is an alternative forum selection 
process provided in the agreement.  

Nor does any other evidence suggest the circumstances of the contract's formation here 
created such oppression or surprise that closer scrutiny of its overall fairness is required. (See OTO, 
L.L.C. v. Kho (2019) 8 Cal.5th 111, 126.) Plaintiff presented no declaration in opposition to the petition 
(aside from counsel’s, which only addressed the ability of the NAF to administer arbitrations) and thus 
does not present any evidence outside the agreement itself showing procedural unconscionability.  

B. Substantive 

Plaintiff argues the agreement is substantively unconscionable because it limits plaintiff’s 
recovery of attorneys’ fees under Welfare and Institutions Code § 15657, which is part of the Elder 
Abuse and Dependent Adult Civil Protection Act.  

Substantive unconscionability focuses on the actual terms of the agreement and evaluates 
whether they create overly harsh or one-sided results. (Armendariz, supra, 24 Cal. 4th at p. 114.)  

Here, as in the case cited by plaintiff, Bickel v. Sunrise Assisted Living (2012) 206 Cal.App.4th 
1, the provision of the agreement stating that parties shall bear their own fees and costs runs 
contrary to the provisions of Welfare and Institutions Code § 15657, which states, in relevant part, 
“[w]here it is proven by clear and convincing evidence that a defendant is liable for physical abuse […] 
neglect […], or abandonment […], and that the defendant has been guilty of recklessness, oppression, 
fraud, or malice in the commission of this abuse, […] the court shall award to the plaintiff reasonable 
attorney’s fees and costs.” (Welf. & Inst. Code, § 15657 (a).) 

Defendants’ attempt in the reply to distinguish the language in the Bickel agreement 
mischaracterizes the holding in that case, which addressed language very similar to that here: “Each 
party shall bear its own costs and fees in connection with the arbitration.” (Bickel, 206 Cal.App.4th at 
p. 6.) 

Still, as alluded to above, courts interpret arbitration agreements in a manner to preserve the 
right to arbitrate, including severing invalid clauses when necessary. (See Civ. Code, §§ 1599, 1643, 
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1670.5; Pearson Dental Supplies, Inc., supra, 48 Cal.4th at p. 682.) Defendants argue that, to the 
extent Bickel does apply, severance is both possible and appropriate.  

The Court agrees. As in Bickel, the provision regarding parties bearing their own costs and 
fees amounts to a waiver of plaintiff's statutory rights under section 15657, and because such waiver 
is contrary to public policy, the offending provision is severed, but the remainder of the agreement is 
enforceable. (See Bickel, 206 Cal.App.4th at p. 13.) 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC20-01644 
CASE NAME:  JOHNSON-GODFREY VS EDEN HOUSING MANAGEMENT 
 HEARING ON MINOR’S COMP 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 
 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-01974 
CASE NAME:  MCGOWEN VS. SECURITAS 
 MOTION  LEAVE TO FILE 1ST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is a motion for leave to file a first amended complaint (“FAC”) filed by Plaintiff 
Angela McGowen, Brittany McGowen, Sheree McGowen Higgins, and Angelo McGowen, Jr., 
individually and as successors in interest to deceased Plaintiff Angelo McGowen (collectively, 
“Plaintiffs”). Plaintiffs move pursuant to Code of Civil Procedure (“CCP”) § 473(a),  seeking leave to 
amend to (1) name Tyler Rad Holstein (“Holstein”) as a Defendant; (2) add claims for violations of the 
Unruh, Ralph and Bane Act; (3) remove claims and prayers for relief that are not recoverable in a 
survival action; (4) include allegations of Defendant Holstein’s Post Traumatic Stress Disorder 
(“PTSD”) and Defendant Securitas’ knowledge thereof; and (5) add allegations regarding Plaintiffs’ 
status as successors in interest and their entitlement to damages under California’s survival law. 

Defendant Securitas Security Services USA, Inc. (“Defendant” or “Securitas”) opposes the motion on 
the grounds that (1) the supporting declaration is procedurally defective; (2) the proposed 
amendment is inexplicably delayed; and (3) Defendant will be prejudiced by the amendment. 

For the reasons described further below, the motion for leave to file a first amended complaint is 
granted.  

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings. 
(Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 [policy of “great liberality” in 
permitting amendments to pleadings at any stage of the proceedings].) Regardless of the stage of the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  04/21/2022 

 
 

 

 

 

proceeding, trial courts are to liberally permit such amendments, provided there is no statute of 
limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 
evidence, or added costs of preparation. (Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490.) 

First, Defendant argues that the Declaration of Jason O. Balogh in support of the motion for leave to 
file the FAC fails to comply with California Rule of Court (“CRC”) 3.1324(b) subsections (3) and (4). 
Those subsections require that a declaration accompanying a motion for leave to amend a pleading 
must specify “when the facts giving rise to the amended allegations were discovered” and “the 
reasons why the request for amendment was not made earlier.” (CRC 3.1324(b)(3, 4).)  

The Balogh Declaration states at paragraph 8 that “Defendant Holstein’s identity was not known until 
discovery was served by Defendant Securitas on or about January 23, 2021, after Mr. McGowen’s 
death.” (Balogh Decl. at ¶ 8.) The Balogh declaration further provides that Plaintiffs attempted to 
reach a stipulation with Defendant and could not. (Id. ¶ 10.) Finally, Mr. Balogh testifies that “[t]his 
request for amendment was not made earlier because Plaintiffs completed the declaration required 
under CCP 337.32, to allow their appointment as Successors in Interest for Mr. McGowen in the 
above-entitled action, in September, 2021.) (Id. at ¶ 11 [misidentified as ¶ 9 in the Declaration].) The 
Declaration complies with CRC 3.1324(b). 

Second, Defendant argues that the motion should be denied because of unwarranted delay. 
Specifically, Defendant argues that “Plaintiffs cannot and do not offer any excuse or reason for the 
last-minute attempt to add multiple civil rights claims to the complaint.” (Opp. at 2:26-27.) 

While it is true that unwarranted delay justifies denial of leave to amend (see Leader v. Health 
Industries of America, Inc. (2001) 89 Cal.App.4th 603), there is no evidence here of “a long deferred 
presentation of the proposed amendment.” (Id. at p. 613.) Here, Counsel for Plaintiffs sets forth a 
reasonable timeline between Mr. McGowen’s death (January 1, 2021) discovery of Defendant 
Holstein’s identity (January 23, 2021), locating the additional Plaintiffs (March 2021), conferring with 
counsel regarding amending the complaint (March 2021), moving to continue this action as 
successors-in-interest (November 2021), and filing the instant motion for leave to amend (February 
15, 2022). (Balough Decl. ¶¶ 5-12 [misidentified as a second ¶ 10].) Defendant has not proffered any 
evidence of dilatory discovery conduct. 

Finally, Defendant argues that it would be prejudiced by the FAC as “Plaintiff’s delay has robbed 
Securitas of an opportunity to take an early deposition on the subject, including witnesses to the 
event when the August 3, 2019 fracas was much fresher in their respective minds.” (Opp. at 3:12-14.) 
Even if true that recollections of the underlying incident may be stale, that is not a ground upon which 
to deny the motion. 

The motion is granted. Plaintiffs’ First Amended Complaint is deemed filed as of April 21, 2022. 
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13. 9:00 AM CASE NUMBER:  MSC20-02274 
CASE NAME:  DEOL VS SANCHEZ 
 MOTION  SET ASIDE DISMISSAL 
*TENTATIVE RULING:* 
 
The motion to set aside dismissal was originally filed on February 4, 2022.  This is a handwritten one-
page motion filed by Plaintiff DeLeon.  The hearing date was set for March 24, 2022.  The Plaintiff 
appeared in court on March 24 and the court informed him that he needed to serve the Defendant 
with a copy of his motion and continued this matter to this date for the hearing on the motion.  No 
proof of service has been filed.  Hence, the motion to set aside dismissal is denied. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC20-02528 
CASE NAME:  HADS, INC. VS JENKINS 
 MOTION  ENFORCE SETTLMENT & TO STAY POST JUDGMENT 
*TENTATIVE RULING:* 
 

Defendants Lane R. Jenkins and A& L Investments, LLC’s motion to enforce the settlement per 

section 664.6 is granted.  

The parties entered into a settlement agreement in September 2021. Defendants agreed to 

pay Plaintiff $200,000 by September 17, 2021 and then pay an additional $200,000. Plaintiff would 

receive a judgment against Defendants for $200,000. The Agreement then states that, “Any Abstract 

of Judgment related to the Judgment may be recorded on 12/31/2021, or any date thereafter, if 

Defendant has not yet paid Plaintiff the remaining balance of $200,000. In such case, Defendant will 

make monthly payments to Plaintiff in the amount of $1,666.66 per month, for 10 years, with no 

interest, beginning on August 1, 2022.” (Settlement Agreement p. 1-2.) After 10 years of payments, 

Defendants will have paid a few cents below $200,000.  

Defendants paid the initial $200,000 and a judgment of $200,000 was entered in Plaintiff’s 

favor on October 21, 2021. (Martin Decl.) In February 2022, Plaintiff’s counsel sent post-judgment 

discovery to Defendants’ counsel. An Abstract Judgment was recoded on February 4, 2022. (Jenkins 

reply dec. ¶¶ 8-9.) This motion to enforce the settlement agreement and for a protective order or 

discovery stay followed.  

Defendants argue that the Settlement Agreement requires Defendants to pay $1,666.66 per 

month and no more. Thus, unless Defendants default on this obligation, there is no need for post-

judgment discovery.  

Plaintiff argues that Defendants represented that they did not have sufficient assets to pay 

the entire judgment and that Plaintiff specifically requested information on Defendants’ assets. 

(Baniqued decl. ¶3.) Plaintiff also argues that during negotiations, it was agreed that Defendants 
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would make a minimum monthly payment if they could not pay the judgment. (Baniqued decl. ¶3.) 

No clause in the Settlement Agreement says the monthly payments are contingent on Defendants not 

having the ability to pay more. Nor is there a clause that says Plaintiff is entitled to receive more than 

$1,666.66 per month. Plaintiff also argues that nothing in the Settlement Agreement prohibits the use 

of post-judgment discovery or collection methods.  

 “A settlement agreement is interpreted according to the same principles as any other written 

agreement. [Citation.]) It must be interpreted to give effect to the mutual intent of the parties as it 

existed at the time, insofar as that intent can be ascertained and is lawful. [Citations.]  If the language 

of the agreement is clear and explicit and does not involve an absurdity, determination of the mutual 

intent of the parties and interpretation of the contract is to be based on the language of the 

agreement alone. [Citations.]” (Leeman v. Adams Extract & Spice, LLC (2015) 236 Cal.App.4th 1367, 

1374.)  

The Settlement Agreement here is clear. Under the Settlement Agreement, Defendants are 

required to pay $1,666.66 per month starting August 1, 2022. Nothing in the Agreement gives Plaintiff 

the right to receive more than $1,666.66 per month. Therefore, Defendants’ motion to enforce the 

settlement is granted. The Court finds that unless Defendants later breach the Settlement Agreement, 

Plaintiff is entitled to payments of $1,666.66 per month starting on August 1, 2022. Plaintiff is not 

entitled to collect anything beyond the $1,666.66 monthly payments.  

The Court denies the request for a protective order and a discovery stay without prejudice. 

The discovery issues should have been raised in a separate motion. If Plaintiff continues to pursue 

discovery requests after the Court’s ruling on this motion, Defendants may file a motion in 

Department 57 on the discovery issues.  

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-01524 
CASE NAME:  GARCIA VS SPERBER 
 MOTION  BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Motion to be relieved as counsel is granted. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-01743 
CASE NAME:  JOHNSON VS GINTER 
 MOTION  ORDER QUASHING SUBPOENA 
*TENTATIVE RULING:* 
 
Appearance required. 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  04/21/2022 

 
 

 

 

 

    

17. 9:00 AM CASE NUMBER:  MSN22-0213 
CASE NAME:  DEZENHALL RESOURCES VS THINKSPOT INC 
 HEARING ON PETITION IN RE:  CONFIRM CONTRACTUAL ARBITRATION AWARD 
*TENTATIVE RULING:* 
 
Unopposed Petition to confirm contractual arbitration award is granted for the reasons cited in the 
moving papers.  
 

 

  

    

18. 9:00 AM CASE NUMBER:  MSN22-0344 
CASE NAME:  MEDERIOS VS CALIFORNIA PUBLIC EMPLOYEES RETIREMENT 
 HEARING ON DEMURRER  
*TENTATIVE RULING:* 
 
Vacated.  Petition dismissed by Plaintiff April 13, 2022. 
 

 

  

    

19. 11:00 AM CASE NUMBER:  MSC17-00286 
CASE NAME:  AFFINITO VS. AFFINITO 
 HEARING IN RE:  MANDATORY JUDICIAL SETTLEMENT CONFERNENCE 
*TENTATIVE RULING:* 
 
 Appearance required. 
 

 

  


